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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 03-WY-1712 CB(OES)

HIGH COUNTRY CITIZENS’ ALLIANCE,

THE WILDERNESS SOCIETY,

TROUT UNLIMITED,

WESTERN COLORADO CONGRESS,

WESTERN SLOPE ENVIRONMENTAL RESOURCE COUNCIL,
ENVIRONMENTAL DEFENSE, and

NATIONAL PARKS CONSERVATION ASSOCIATION,

Plaintiffs,
V.

GALE NORTON, Secretary of the Department of the Interior,
UNITED STATES DEPARTMENT OF THE INTERIOR,
FRAN MINELLA, Director of the National Park Service, and
NATIONAL PARK SERVICE,

Defendants,

V.

COLORADO FARM BUREAU,

COLORADO STATE ENGINEER,

COLORADO DIVISION ENGINEER FOR WATER DIVISION 4,
COLORADO WATER CONSERVATION BOARD,

COLORADO DIVISION OF WILDLIFE, and

COLORADO RIVER ENERGY DISTRIBUTORS ASSOCIATION,

Intervenor Defendants.

ORDER GRANTING MOTION TO SET ASIDE AGENCY ACTION AND
DENYING FEDERAL DEFENDANTS’ MOTION TO DISMISS
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This matter is before the Court on two motions. The Pl.aintiffs have filed a motion to set
aside agency actions of the United States Department of the Interior and the National Park Service.
Gale Norton, Secretary of the Department of the Interior, the United States Department of the
Interior, Fran Minella, Director of the National Park Service, and the National Park Service (the
federal Defendants) have filed a motion to dismiss this action for lack of justiciability, or in the
alternative, uphold the challenged agency actions.! The intervenor Defendants filed an opening brief
urging the Court to deny Plaintiffs’ motion to set aside the agency actions. Upon reviewing the file
and administrative record, reading the briefs of the parties, hearing oral argument, and being fully
advised, the Court FINDS and ORDERS zs follows:

BACKGROUND

The Gunnison River

The Black Canyon of the Gunnison National Park (the Black Canyon or the canyon) is
located in west-central Colorado in the center of the Gunnison River Basin. (A.R. 8331.) This
action involves the right to water from the Gunnison River for the preservation of the canyon. A
brief overview of the river’s history is helpful to understanding the issues presented for the Court’s

determination.

'A statement of the parties and jurisdiction is set forth in this Court’s April 20, 2004
Order Denying Defendants’ Motion to Dismiss.
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Competition for the water of the Gunnison River has often been as turbulent as the river
itself. Since the initial development of the river basin in early 1900, the river water has been a highly
sought commodity. Early expeditions through the Black Canyon seeking irrigation water for the
nearby arid Uncompahgre Valley led to the development of the Uncompahgre Valley Reclamation
Project and construction of the Gunnison Tunnel from 1901-1910. (Id. at 8334.) The tunnel diverts
water upstream from the canyon under the provisions of a 1902 decree, which is one of the most
senior rights in the Gunnison Basin. (Id.)

In 1933, acting pursuant to the Antiquities Act of 1906, 16 U.S.C. § 431, President Herbert
Hoover designated the Black Canyon of the Gunnison as a national monument “for the preservation
of the spectacular gorges and additional features of scenic, scientific, and educational interest.”
(A.R. 5792.) As explained in more detail below, under the Winters doctrine, when the federal
government reserved the Black Canyon as a national monument, it also reserved water from the
Gunnison River necessary for the preservation of the monument.

After the Black Canyon was set aside as a national monument, the Taylor Park Reservoir was
constructed. The reservoir was completed by 1937 to store water from the Taylor River, a headwater
tributary of the Gunnison River. (A.R. 8334.)

The final major development within the Gunnison River Basin was the construction of the
Aspinall Reservoirs by the United States Bureau of Reclamation. The reservoirs were authorized

by Congress in the Colorado River Storage Project Act of 1956. The act authorized the Secretary
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of the Interior to construct four storage projects, including the Aspinall Umit on the Gunnison River
above the Black Canyon:

In order to initiate the comprehensive development of the water resources of the
Upper Colorado River Basin, for the purposes, among others, of regulating the flow
of the Colorado River, storing water for beneficial consumptive use, making it
possible for the States of the Upper Basin to utilize, consistently with the provisions
of the Colorado River Compact, the apportionments made to and among them in the
Colorado River Compact and the Upper Colorado River Basin Compact,
respectively, providing for the reclamation of arid and semiarid land, for the control
of floods, and for the generation of hydroelectric power, as an incident of the
foregoing purposes, the Secretary of the Interior is authorized (1)} to construct,
operate, and maintain the following initial units of the Colorado River storage
project, consisting of dams, reservoirs, powerplants, transmission facilities and
appurtenant works: Wayne N. Aspinall, Flaming Gorge, Navajo (dam and reservoir
only), and Glen Canyon: Provided, That the Wayne N. Aspinall Dam shall be
constructed to a height which will impound not less than nine hundred and forty
thousand acre-feet of water or will create a reservoir of such greater capacity as can
be obtained by a high waterline located at seven thousand five hundred and twenty
feet above mean sea level....

43 U.S.C. § 620. The Aspinall Unit is comprised of a series of three dams which begin about a half-
mile upstream from the Black Canyon, the Blue Mesa Dam and Reservoir, the Morrow Point Dam
and Reservoir, and Crystal Dam and Reservoir. (A.R. 8334, 12786.) The Aspinall Reservoirs have
significantly altered the natural flow regime of the Gunnison River upstream from the Black Canyon
by diverting and regulating flows. (A.R. 8326.)
The Black Canyon of the Gunnison National Park

A 1954 report from the Assistant Sccretary of the Interior to Congress on the Colorado River

Storage Project described the formation of the Black Canyon:
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It is the historic flows which, over hundreds of millions of years, have carved
the spectacular gorge down through the basic, precambrian geological formation to
depths ranging from 1,730 feet to as much as 2,425 feet, creating a great earth gash
which is, in places, deeper than the width from rim to rim. Other natural weathering
forces have combined with the river to create this natural wonder. Spalls, chips, and
gravels falling unhindered to the canyon bottom are annually swept away by the great
spring tidal flashes of the river.
(A.R. 5693.) Im 1999, taking into account the Black Canyon’s ecological, geological, scenic,
historical and wildlife features, Congress passed the Black Canyon Act which upgraded the Black
Canyon national monument to a national park. 16 U.S.C. §§ 410ffT, 410fff-2. In upgrading the
monument to a national park, Congress provided that nothing in the Black Canyon Act affected
any water right in existence and that any new water right that the Secretary of the Interior
determined necessary for the purposes of the act would be established in accordance with the

procedural and substantive requirements of the laws of Colorado. 16 U.S.C. § 410fff-8(b)

Under the Winters doctrine, when the federal government withdraws its land from the public

domain and reserves it for a federal purpose, the government, by implication, reserves appurtenant
water then unappropriated to the extent needed to accomplish the purpose of the reservation. In so
doing the United States acquires a reserved right in unappropriated water which vests on the date of

the reservation and is superior to the rights of future appropriators. Cappaert v. United States, 426

U.S. 128, 138 (1976) (citing Winters v. United States, 207 U.S. 564 (1908)). The right is a “present
perfected right” and is entitled to priority. Arizona v. California, 460 U.S. 605, 610 (1983). The

implied reservation of water rights doctrine reserves only that amount of water necessary to fulfill
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the purpose of the reservation, no more. Cappaert, 426 U.S. at 141. As explained in United States

v. New Mexico, 438 U.S. 696, 702 (1978):

Where water is necessary to fulfill the very purposes for which a federal reservation
was created, it is reasonable to conclude, even in the face of Congress' express
deference to state water law in other areas, that the United States intended to reserve
the necessary water. Where water is only valuable for a secondary use of the
reservation, however, there arises the contrary inference that Congress intended,
consistent with its other views, that the United States would acquire water in the
same manner as any other public or private appropriator.

In 1952, Congress enacted the McCarran Amendment which permitted the determination of

federal water rights by state courts. 43 U.S.C. § 666; United States v. City and County of Denver,

656 P.2d 1,9 (Colo. 1982). The McCarran Amendment eventually led to claims by the United States
in the Colorado District Courts in and for Water Divisions 4, 5, and 6 (Colorado water court) for
reserved water rights covering national forests and monuments, including the Black Canyon of the
Gunnison National Monument. United States v. City and County of Denver, 656 P.2d at 12. On
March 6, 1978, after several years of proceedings, the water court issued an interlocutory decree
awarding the United States an absolute and conditional water right for the Black Canyon (the “water
court decree”™). Id. at 12-13; In re: The Application for Water Rights of United States, 101 P.3d
1072, 1075 (Colo. 2004) (Mullarkey, 1.); (A.R. 13396-98.) The water court decree granted the
United States a “conditional and absolute” right to a quantity of water necessary to conserve and
maintain in an unimpaired condition the scenic, aesthetic, natural, and historic objects of the
monument, as well as the wildlife in the monument, in order that the monument might provide a

source of recreation and enjoyment for all generations. (A.R. 5777; see also A.R. 5870.) This

6
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purpose includes the utilization of water in the form of direct flow, storage rights, transportation
rights, and well rights for the development, conservation, and management of resident and migratory
wildlife; forest improvement and protections; wilderness preservation uses; uses for fish culture,
conservation, habitat protection and management, including but not limited to, minimum stream
flows as are necessary to insure the continued nutrition, growth, conservation, and reproduction of
those species of fish which inhabited such waters on the applicable reservation dates, or those
species of fish which are later introduced. (Id.) The decree recognized the United States’ priority

dates of 1933, 1938 and 1939. (A.R. 5782.); In re: The Application for Water Rights of United

States, 101 P.3d at 1075.

The water court decree directed the United States to file with the court a final and specific
quantification of the amount of water necessary to fulfill the purposes for which the land was
reserved. (A.R. 5782.) The decree provided that, “Such quantification shall take the form of an
application to make a conditional water right absolute and shall be subject to the notice and hearing
requirements of Colorado law.” (Id. at 5783.) Twenty-three years later, in January, 2001, the United
States filed an application to quantify the water right of the Black Canyon (2001 quantification

application). (A.R. 11081-85.); see also In re: The Application for Water Rights of United States,

101 P.3d at 1076. In the 2001 quantification application, the United States claimed a year-round

base instream flow of 300 cubic feet per second {cfs) and higher peak and shoulder flows tied to the
expected natural spring run-off each year. (Id.) The priority date of the right claimed was March

2,1933. (A.R.11082)
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The federal Defendants note that one of the difficulties faced by the government in
developing the 2001 quantification application was reconciling the congressional purpose of the
Black Canyon with other federal agencies’ mandates requiring the use of the water of the Gunnison
River, (Federal Defs.” Opening Mem. 24.) According to the federal Defendants, those agencies
include the Bureau of Reclamation which operates the Aspinall Unit, the Department of Energy’s
Western Area Power Administration which markets the hydroelectric power produced at the Aspinall
Unit, the Bureau of Land Management which manages the Gunnison Gorge National Recreation
Area immediately below the Black Canyon, and the Fish and Wildlife Service which has
responsibility over endangered fish downstream from the Black Canyon in the Colorado River. (1d.)
To address the concerns of these agencies, a remark was added to the 2001 quantification application
that the Secretary of the Interior would confer with the agencies and other affected interests in
implementing the claim. (Id.; A.R. 11084; A.R. 13634.) The remark stated:

Specific numerical flow limits on peak flows have not been incorporated into this

application. The United States recognizes that exercising the right to peak flows

described m this claim will require careful consideration of numerous factors,
including the structural capacity of upstream dams and potential downstream
flooding, among other river management issues. Therefore, the Secretary of the

Interior will confer with the State of Colorado, the National Park Service, the Bureau

of Reclamation, the Western Areas [sic] Power Administration, the Fish and Wildlife

Service and other affected interests in order to ensure that operational decisions to

exercise this right are in accord with the best available information and with full

consideration of the river management issues noted above.

(A.R. 11084.)
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More than 380 parties filed statements in opposition to the 2001 guantification application.
In re: The Application for Water Rights of United States, 101 P.3d at 1076. The Colorado water
court granted two stays so that the United States could enter into settlement discussions with some
of the parties opposing the application. Id. It is not clear who participated in the negotiations
concerning settlement. Id.

On April 2, 2003, the United States Department of the Interior and the Colorado Water
Conservation Board (CWCB), a division of the Colorado Department of Natural Resources, entered
into an agreement as to the amount of water the National Park Service would be entitled to receive
for the Black Canyon (the April agreement). (A.R. 6401.) The parties agreed that the National Park
Service would relinquish its reserved right to peak and shoulder flows and claim a year-round base
flow of the lesser of 300 cfs or natural flow. (Id.) This base flow would have a 1933 priority date.
The parties also agreed that the CWCB would seek to appropriate additional instream flow water

under Colorado law with a 2003 priority date.” This appropriation would be conditioned as follows:

*An instream flow right is an in-place right to the use of water. A typical instream flow
designates a specified level of flow over a stream segment stretching up to several miles.
Colorado Water Conservation Bd. v. City of Central, 125 P.3d 424, 437 (Colo. 2005). The
Colorado Supreme Court explained in Colorade Water Conservation Bd. v. City of Central that
instream flow rights are no different in concept from other appropriative rights. They must be
decreed to be administered; are given a fixed priority date, a specified flow rate or volumetric
quantity, time and place of use; and are administered like any other water right, but no means of
diversion is required. Id. at 438. Implementing instream flows in Colorade, which do not involve
diverting water, required modifying the concept of "appropriation" in the existing statutory
scheme. In 1973, the Colorado General Assembly identified instream flow legislation as a
mechanism to protect the environment. The General Assembly vested the power to appropriate
levels of minimum stream flow with the Colorado Water Conservation Board to preserve the
natural environment. Instream flow appropriations by the Board obtain a priority date and are

9
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“if Blue Mesa Reservoir is projected to fill and spill by July 31, water beyond that which satisfies
present and future obligations of the authorized purposes of the Aspinall Umit ... shall be held by
the CWCB for decreed instream flow purposes with a 2003 priority date.” (Id.) (emphasis added)
The agreement further explained that:

1i. The Bureau of Reclamation will deliver the flows of the Gunnison
River in accordance with the CWCB instream flow right with the 2003 priority date
described in Paragraph 1(b), to the extent that such flows have not been appropriated
by senior water rights holders under Colorado law, to the extent that such flows are
not subject to appropriation by the Aspinall Unit under the authorized purposes, and
to the extent that such flows do not impair the structural integrity of the Aspinall
Unit.

c. A binding Memorandum of Agreement (MOA) shall be established among
the National Park Service, the Bureau of Reclamation and the State of Colorado
within 120 days of the date of the last signature on this agreement regarding
enforcement and protection of the instream flow right referred to in Paragraph 1(b).
The National Park Service shall have authority to enforce and protect the instream
flows consistent with state law should the CWCB fail to do so. The implementation
of this enforcement authority shall be spelled out in the MOA.

(1d.)
On the same day the United States and the State of Colorado entered into the April

agreement, the United States filed a motion to amend its quantification application and a proposed

subject to the priority system. Although a validly adjudicated instream flow recognizes a
property right vested in the Board on behalf of the people of Colorado, as with all water rights,
the value of this property is its priority. Because it is a post-1973 appropriation, the Board's
instream flow rights are usually relatively junior in the hierarchy of users. The instream flow
cannot take water away from existing uses and the senior will always be able to make its
diversion for its decreed beneficial uses. Since the prior appropriation system guarantees that
pre-existing uses are unaffected by junior instream flow rights, the date of its priority may be of
little value in protecting instream resources. Id. at 438-39.

10
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amended application with the Colorado water court (2003 amended quantification application).

(A.R. 11081-84.); In re: The Application for Water Rights of United States, 101 P.2d at 1076.

On July 31, 2003, the United States and the State of Colorado entered into a Memorandum
of Agreement (July agreement) as contemplated by the April agreement. {A.R. 12666-72.) The July
agreement recited that:

H. ... [the April agreement] addresses two water rights benefiting the Black
Canyon.... The [April agreement] provides that the Park Service will hold a reserved
water right for 300 cfs or natural flow, whichever is less, with a 1933 priority date,
and the Board will hold an instream flow water right under Colorado law with a 2003
priority date, which will be for water beyond that which satisfies present and
future obligations of the authorized purposes of Aspinall, as specified in the
Colorado River Storage Project Act, 43 U.S.C. § 620 et seq. as in effect on April 2,
2003, and under the Aspinall Unit’s existing water rights decrees obtained under
Colorado law.

L The [the April agreement] further provides that the National Park Service, the
Bureau of Reclamation, and the State of Colorado shall enter into a binding
Memorandum of Agreement regarding enforcement and protection of the Board’s
mmstream flow water right. This MOA is the Memorandum of Agreement required
by the [the April agreement].
(A.R. 6227.) The July agreement expressly provided that the United States could not enforce the
Board’s instream flow right in any judicial or administrative proceeding, and that the sole manner
of enforcement would be through an action for specific performance. (Id. at 6229-30.)

Plaintiffs commenced this action in September, 2003 in response to the April and July

agreements.

11
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PLAINTIFFS’ ARGUMENTS

Plaintiffs’ motion to set aside agency action challenges the relinquishment of federal water
rights on four bases:

1. The April and July agreements are major federal actions that may signiﬁcanﬂy affect
the environment but were undertaken without the environmental impact analysis mandated
by the National Environmental Policy Act (NEPA).

2. The federal Defendants’ entry into the April and July agreements unlawfully
delegated to the State of Colorado responsibility for the performance of duties that Congress
consigned to the federal Defendants.

3. The federal Defendants unlawfully disposed of federal property without
Congressional authorization.

4, The federal Defendants’ entry into the April and July agreements violated their
nondiscretionary duties to protect the Black Canyon’s resources.

ANALYSIS OF ARGUMENTS
1. The April and July agreements are major federal actions that may significantly affect
the environment but were undertaken without the environmental impact analysis mandated
by the National Environmental Policy Act (NEPA).

Plaintiffs maintain that the federal Defendants violated the core requirements of NEPA by
entering into the April and July agreements without an environmental analysis and public
participation. As discussed in this Court’s Order Denying Defendants’ Motion to Dismiss, NEPA
15 fundamental administrative law that requires federal agencies to consider the environmental
consequences of their proposed actions and to include the public in that process:

NEPA delineates the process by which federal agencies “take a hard look at the

environmental consequences” of a proposed agency action. Before taking “major
Federal actions significantly affecting the quality of the human environment,”

12
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agencies take that “hard look™ at potential environmental impacts by means of an
environmental impact statement (“EIS™). See 42 U.S.C. § 4332(2)(C).

Fuel Safe Washington v. Federal Energy Regulatory Commission, 389 F.3d 1313, 1323 (10th Cir.
2004) (internal quotations omitted). The NEPA implementing regulations define “major federal
action” as action with effects which may be major or significant and which are potentially subject
to federal control and responsibility. 40 C.F.R. § 1508.18. Major federal action may include
adoption of formal plans which guide alternative uses of federal resources; adoption of programs,
such as a group of concerted actions to implement a specific policy or plan; or systematic and
connected agency decisions allocating agency resources to implement a specific statutory program
or executive directive. Id.

The Court has carefully analyzed and considered the federal Defendants’ and the intervenor
Defendants’ thorough history of the Gunnison River and the needs and demands for the river water.
The Gunnison River unquestionably provides a critical water supply for numerous users. The
Defendants clearly describe the competing interests of the state of Colorado and the upper and lower
basin states for this invaluable resburce. Defendants contend the competing needs for the river water
justified entering into the April and July agreements, and that the agreements were a creative solution
to meeting multiple needs. In fact, the federal Defendants present their case from a position of
urgency on the part of the Bureau of Reclamation and the present and future users of the Aspinall
unit.

The Court recognizes that the agreements entered into by the federal Defendants and the state

of Colorado bring a sense of relief to 2 number of users of the river because the agreements eliminate

13
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uncertainty created by competition for a crucial water supply. The critical and competing nature of
the interests involved in this case, however, illustrate the magnitude of the action which the
Defendants have undertaken in entering into the April and July agreements. As expressed by the
Tenth Circuit in Middle Rio Grande Conservancy Dist. v. Norton, 294 F.3d 1220 (10th Cir. 2002),
concerning the need for an environmental impact statement before designating part of the Rio
Grande as critical habitat for silvery minnow:

The evidence in the record thus demonstrates that the designation will result in a
reallocation of water back into the riverbed and could result in a curtailment of river
maintenance operations. The effects of these impacts, the loss of irrigated farmland
and increased risk of flooding, however, only require preparation of an EIS if they
significantly affect the quality of the human environment. See 42 U.S.C. §
4332(2)(C). Human environment shouid be “interpreted comprehensively to include
the natural and physical environment and the relationship of people with that
environment.” 40 C.F.R. § 1508.14. Significance is determined by looking at both
the context of the action and its intensity. Id. § 1508.27.F “Effects” or impacts
include “ecological, -~ aesthetic, historic, cultural, economic, social, or health”
effects. Id. § 1508.8. Economic and social effects alone, however, do not require
preparation of an EIS. Id. § 1508.14.

The evidence in the record conclusively demonstrates that the effects of water
reallocation and curtailment of river maintenance are significant. The reallocation
of water to maintain the critical habitat and the accompanying loss of farmland are
controversial. Secid. § 1508.27(b)(4) (requiring determinations of significance to
take into account the degree to which the effects of the action will be “highly
controversial”’). Controversyinthe NEPA context does not necessarily denote public
opposition to a proposed action, but a substantial dispute as to the size, nature, or
effect of the action. See Wetlands Action Network v. United States Army Corps of
Eng'rs, 222 F.3d 1105, 1122 (9th Cir.2000). The wide disparity in the estimates of
water required for the designation, and the associated loss of farmland acreage,
indicate that a substantial dispute exists as to the effect of the designation. Morcover,
the context of the designation is such that its effects will be felt locally in the Middle
Rio Grande valley. See 40 C.F.R. § 1508.27(a). Given the aesthetic, economic,
ecological, and cultural value of agriculture to the region, even a loss of 2,000 acres
of irrigated farmland is significant. Furthermore, the possible failure of flood

14
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protections presents a danger to public health and safety and thus is significant. See

1d. § 1508.27(b)(2) (requiring determinations of significance to take into account the

degree to which the action will affect public safety or health).

Middle Rio Grande Conservancy Dist., 294 F.3d at 1229.

The reasoning of Middle Rio Grande Conservancy Dist. is equally applicable here. The
federal Defendants perceive the April and July agreements as a clever compromise which will
benefit the significant interests involved. In fact, the federal Defendants suggest that even after
public consideration of the 2001 quantification application by the water court, the Black Canyon
would have most likely received only the base amount of 300 cfs of water anyway. (Federal Defs.’
Opening Mem. 21-22.) In their zeal to reach a resolution to the competing interests, however, the
Defendants ignore the right of the public to be involved in such a major and significant decision.
Unlike a decision to place a call on a water right in a given year, relinquishing a water right with a
1933 priority date is permanent. Although an annual decision as to how much water to release and
whether or not to place a call on senior water rights may be a discretionary matter best left to the
National Park Service and the Secretary of the Interior, the same cannot be said for permanently
passing up a priority date. A permanent relinquishment of a water right with a 1933 priority date for
such a scientifically, ecologically and historically important national park must be viewed as a major
action requiring compliance with NEPA.

The record also reveals that the quantity and timing of water allowed to flow through the

Black Canyon without a doubt has a significant effect on the human environment. (See, e.g.. A.R.

5941-5948.) The federal Defendants assert that the April and July agreements in and of themselves

15
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will have no significant effect on the human environment because the agreements adequately protect
the canyon with base, peak and shoulder flows. Defendants’ assurances, however, do not remove
their actions from the purview of NEPA. Followed to its logical conclusion, this argument would
allow the government to avoid ever complying with NEPA so long as agency officials believe they
have taken adequate precautionary measures to avoid significant effect on the quality of the human
environment. Assurances of protection, however, do not remove the action from NEPA
requirements:

The short- and long-term effects of the proposed governmental action ... are often
unknown or, more importantly, initially thought to be beneficial, but after closer
analysis determined to be environmentally harmful. Furthermore, that the Secretary
believes the effects of a particular designation to be beneficial is equally immaterial
to his responsibility to comply with NEPA. “[Elven if the Federal agency believes
that on balance the effect [of the action] will be beneficial,” regulations promulgated
by the Council on Environmental Quality (CEQ) nonetheless require an impact
statement. 40 C.F.R. § 1508.27(b)(1); see also Environmental Defense Fund v.
Marsh, 651 F.2d 983, 993 (5th Cir.1981). NEPA's requirements are not solely
designed to inform the Secretary of the environmental consequences of his action.
NEPA documentation notifies the public and relevant government officials of the
proposed action and its environmental consequences and informs the public that the
acting agency has considered those consequences. A federal agency could not know
the potential alternatives to a proposed federal action until it complies with NEPA
and prepares at least an EA.

To interpret NEPA as merely requiring an assessment of detrimental impacts upon
the environment would significantly diminish the act's fundamental purpose-to “help
public officials make decisions that are based on understanding of environmental
consequences, and take actions that protect, restore, and enhance the environment.”
40 C.F.R. 1500.1(c). Appellants' theory would cast the judiciary as final arbiter of
what federal actions protect or enhance the environment, a role for which the courts
are not suited.

16
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Catron County Bd. of Com'rs, New Mexico v. United States Fish & Wildlife Service, 75 F.3d 1429,

1437-38 (10th Cir. 1996).

The federal Defendants’ belief that they have insulated the Black Canyon from harm in
relinquishing a 1933 priority to shoulder and peak flows by entering into the April and July
agreements does not remove their actions from NEPA. As this Court stated in its 2004 Order
Denying Defendants’ Motion to Dismiss, in a drought year in an arid climate, every bucket of water
counts. A decision to enter into agreements which permanently give up a priority to a resource
which must be “saved for all generations” must be made in public view and not behind closed doors
with the public’s interest in mind.?

2. The federal Defendants’ entry into the April and July agreements unlawfully delegated
to the State of Colorado responsibility for the performance of duties that Congress consigned
to the federal Defendants.

The National Park Service Organic Act of 1916 created the National Park Service to promote
and regulate the use of national parks so as to “conserve the scenery and the natural and historic
objects and the wild life therein and to provide for the enjoyment of the same in such manner and
by such means as will leave them unimpaired for the enjoyment of future generations.” 16 U.S.C.

§ 1. The National Park Service was consequently charged with the administration of the Black

Canyon of the Gunnison National Park. 16 U.S.C. § 410fff-2(b). The Black Canyon of the

*This Court is not convinced that by labeling the decision to enter the April and July
agreements as a litigation deciston, the Defendants can avoid complying with NEPA. As also
explained in this Court’s April 20, 2004 Order Denying Defendants’ Motion to Dismiss,
Defendants cannot shield their conduct from review or from the ambit of NEPA simply because
the federal Defendants have advocated their position in water court.

17




